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NOMINATION OF 

JEFFREY MICHAEL PRIETO, OF CALIFORNIA, 
TO BE GENERAL COUNSEL OF 
THE DEPARTMENT OF AGRICULTURE 


Thursday, May 21, 2015 

United States Senate, 

Committee on Agriculture, Nutrition, and Forestry, 

Washington, DC 

The committee met, pursuant to notice, at 9:58 a.m., in room 
328A, Russell Senate Office Building, Hon. Pat Roberts, Chairman 
of the committee, presiding. 

Present or submitting a statement: Senators Roberts, Boozman, 
Hoeven, Perdue, Ernst, Tillis, Sasse, Grassley, Thune, Stabenow, 
Klobuchar, Bennet, Gillibrand, Donnelly, and Casey. 

STATEMENT OF HON. PAT ROBERTS, U.S. SENATOR FROM THE 

STATE OF KANSAS, CHAIRMAN, U.S. COMMITTEE ON AGRI- 
CULTURE, NUTRITION, AND FORESTRY 

Chairman Roberts. The vote is at 10:00, I understand now, and 
guess what, we could proceed to see just how far we can move 
along. 

Mr. Prieto, would you please come before the committee. 

[Pause.] 

Chairman Roberts. The purpose of this hearing is Mr. Jeffrey 
Prieto’s nomination to serve in the position of General Counsel for 
the United States Department of Agriculture. We welcome you, sir. 

The Office of the General Counsel at the USDA was established 
in 1910. It is an independent agency providing centralized legal ad- 
vice and services to the Department in support of all programs and 
activities. The legal services range widely, from providing counsel 
to USDA officials, to providing technical assistance to Congress 
during farm bills, to conducting litigation. The office also provides 
litigation support services to the Department of Justice, as needed. 

The General Counsel is responsible for providing advice and 
counsel directly to the Secretary and the Deputy 

Secretary, in addition, overseeing the Washington, DC-based of- 
fice. The position also supervises 12 field offices within OGC as 
well as the Office of Ethics. 

Our nominee, Mr. Prieto, currently serves as Acting General 
Counsel at the Department. He has worked at the Department 
since June of 2014, when he was hired to be the Principal Deputy. 
Prior to his service at the Department, he was an attorney at the 
Department of Justice for 15 years and also worked as an attorney 
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advisor at the Environmental Protection Agency. He is a graduate 
of the UCLA School of Law, holds a Master’s degree of Public Af- 
fairs from the Woodrow Wilson School of Public and International 
Affairs at Princeton University, and is from California. 

Mr. Prieto, I understand that your wife, Sheryl, son Daniel, and 
mother, Lucy, as well as other friends and family join you today. 
If I could ask them to stand, I would do that now. We welcome you 
to the committee. 

[Applause.] 

Chairman Roberts. I look forward to hearing your testimony 
today and asking you some questions in regard to the role you 
would serve at the Department, if confirmed. 

I first turn to my distinguished Ranking Member for any re- 
marks that she may have. 

STATEMENT OF HON. DEBBIE STABENOW, U.S. SENATOR 
FROM THE STATE OF MICHIGAN 

Senator Stabenow. Well, thank you, Mr. Chairman. 

In the interest of time, I will put my opening statement into the 
record, but I just want to welcome Mr. Prieto and your family. I 
know they are very, very proud of you. You have been serving us 
well in an acting position. 

This is obviously an incredibly important position of General 
Counsel. Our farmers and ranchers and families and rural commu- 
nities count on you to help guide us as we implement the farm bill 
and other policies that create tools for our growers and the re- 
sources for our communities. 

Mr. Chairman, thank you for bringing the nomination forward. 
I hope we can swiftly confirm Mr. Prieto as General Counsel, and 
I will put the rest of my comments into the record. 

[The prepared statement of Hon. Debbie Stabenow can be found 
on page 14 in the appendix.] 

Chairman Roberts. I thank the Senator. 

There are two questions that I need to ask you, sir, under oath, 
before your testimony, if you could please stand and raise your 
right hand. 

Do you swear that the testimony you are about to present is the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Prieto. I do. 

Chairman Roberts. Second, do you agree that, if confirmed, you 
will appear before any duly constituted committee of the Congress, 
if asked to appear? 

Mr. Prieto. I do and will. 

Chairman Roberts. Thank you, sir. 

Mr. Prieto. Thank you. 

Chairman Roberts. Please be seated. 

You are recognized for your testimony, sir. 

TESTIMONY OF JEFFREY MICHAEL PRIETO, OF CALIFORNIA, 

NOMINATED TO BE GENERAL COUNSEL, U.S. DEPARTMENT 

OF AGRICULTURE 

Mr. Prieto. Good morning, and greetings, Mr. Chairman, Rank- 
ing Member Stabenow, and other distinguished members of Con- 
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gress and the committee. I thank you all for your willingness to 
hold this hearing. 

It is a great honor to be before you as President Obama’s nomi- 
nee as the General Counsel. I am also grateful to not only the 
President, but to Secretary Vilsack for this honor, as well, and I 
look forward to continuing to serve the American public if I am so 
privileged of being confirmed. 

I also thank you, Mr. Chairman, for recognizing my family, be- 
cause it is an honor to have them here. I just want to publicly take 
a moment to thank my wife. We have had a long journey to this 
particular place, and without her love, support, I would not be 
here. 

I also want to thank my mother, my sister, and our Rector, as 
well, for their prayers, their support. My oldest son is here. My 
youngest son started his summer job today and I told him he can- 
not miss working 

[Laughter.] 

Mr. Prieto. — so I know that he is here in spirit. But, I am so 
grateful to all of them and all of the members and friends and fam- 
ily that are here, and also to my community. Because of them, I 
have this opportunity, and I intend to continue to pay back that 
particular debt. 

But, I am also a product of my family’s history. My family has 
been in this country for two generations. I think today of three un- 
cles who were killed in World War II, my cousins who have served, 
including one who received the Distinguished Flying Cross during 
the Vietnam conflict, another cousin who has served in Special 
Forces during the Afghan situation, and they are my inspiration. 
I think about them today, both those that have passed, those that 
are still here, and they have inspired me. 

But, I also understand that inspiration has to be coupled with 
hard work. I learned how to work hard from my grandfather. My 
grandfather worked in a citrus packing house in Santa Paula, Cali- 
fornia, for over 50 years, and he loved that job. He woke up every 
morning, went to work. The bell would come, he would come home 
for lunch, and he would go back. I worked there a summer and I 
know how hard he worked. But, that is where I learned how to 
work hard, and it was because of him and his sacrifices and my 
grandmother’s that we had the opportunities. They supported us in 
so many different ways, at times financially, our family in Mexico, 
and it was because of them, again, that I am here. 

But, not only inspiration and hard work, but there has to be a 
purpose, and that purpose has been public service. I am so glad 
that my mother is here today, because I learned what it is to serve 
from my mother. My mother was our primary earner. She worked 
a variety of jobs, and when we were growing up worked in a split 
schedule so that she could be home when we left and she was home 
when we got back, and then would go back to work. It is, again, 
because of that sacrifice that, again, I understand that it is not just 
enough to be inspired, it is not just enough to work hard, but that 
you have to have a purpose. 

I believe that coming together at this particular time, this is my 
purpose, and my purpose has been to serve the American public. 
If confirmed, serving as a General Counsel would be the apex of 
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my career. I am very proud of my service as a government attorney 
and I think that that uniquely prepares me, because I do under- 
stand the complexities of working with federal legal agencies, the 
complexities of issues. 

I have been privileged to work on some of the most important 
cases during my time at the Department of Justice and I continue 
to bring that insight, that work ethic, that understanding in serv- 
ing in this particular position. 

But, in terms of USDA, I also look forward to serving America’s 
farmers, ranchers, rural communities, because they are not only es- 
sential contributors to the nation’s economy, they are amongst the 
most challenged segments of American society. Both of my parents 
grew up in Santa Paula, California. It is the citrus capital of the 
world, and I know there may be states that may disagree with 
that. But, because of that product, I understand the importance of 
agriculture in people’s lives. I understand what we gained as a 
family because of my grandfather’s work. 

I have been privileged in my life. I have been privileged to work 
on the issues that I have worked on and I look forward to con- 
tinuing to do so. I also look forward to working in USDA because 
we have some of the finest attorneys, some of the finest profes- 
sional staff that I know not only serve the Department, the Amer- 
ican public, but work so closely with you all, and I am committed 
to continue to do so. 

Finally, if you would honor me by recommending me, and should 
the Senate confirm me, I will do everything in my power to execute 
the duties of the General Counsel. I intend to execute my duties 
with the highest level of integrity, skill, and professionalism to 
earn your trust, to earn your respect, and I am committed to work- 
ing with the leadership of USDA, with the Congress, to further the 
best interests of all Americans. 

So, I thank you, Mr. Chairman, Ranking Member, for holding 
this hearing to consider my candidacy. I am grateful for your time 
and I am glad to answer any questions that you might have. 

[The prepared statement of Mr. Prieto can be found on page 15 
in the appendix.] 

Chairman Roberts. Well, Mr. Prieto, we thank you for your 
humble and most eloquent statement. Thank you, sir. 

As members know — Senator Bennet, would you like to be recog- 
nized to cast your vote aye on behalf of the Grain Standards Act? 

Senator Bennet. Yes, Mr. Chairman. 

Chairman Roberts. Senator Klobuchar, as well? 

Senator Klobuchar. Thank you. 

Chairman Roberts. We appreciate it. 

Senator Thune. Mr. Chairman? Mr. Chairman, way down here 
at the end? 

[Laughter.] 

Chairman Roberts. Yes. 

Senator Thune. Could I also be recorded as yes on the Grain 
Standards 

Chairman Roberts. I would be very pleased to acknowledge your 
vote. 

Senator Thune. Mr. Chairman, thanks. 
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Chairman Roberts. We have some questions. The staff will let 
us know when the vote starts, and I want to thank members for 
coming and giving us a quorum. 

Mr. Prieto, farmers and ranchers are affected on a daily basis by 
decisions made at agencies all across our federal government, some 
of them quite intrusive. They are impacted by rules such as the 
waters of the U.S. rule at EPA and regulations on transporting 
farm goods and commodities at the Department of Transportation. 
You know that. What appropriate role or supporting role, if any, 
do you envision for the Office of General Counsel during the inter- 
agency process and discussions as laws affecting our agriculture 
producers are implemented, sir? 

Mr. Prieto. Mr. Chairman, thank you very much for that ques- 
tion. I see a very robust role, and, obviously, depending on the cir- 
cumstance. Some of the examples you have provided, USDA is not 
the lead, and in those particular instances, we serve in a coun- 
seling role. That counseling role ensures that the interests of the 
agricultural community are embodied, that they are raised. We 
work very, very hard to ensure in working with other federal agen- 
cies — and this is, again, an area that I think particular insight— un- 
derstanding the need for collaboration. I am committed and will 
continue to ensure that the interests of the agricultural community 
are raised and considered by other federal agencies as they move 
forward on those rules and responsibilities that they have primary 
responsibility over. 

Chairman Roberts. Thank you, sir. 

I want to draw attention to the committee and to everybody 
present, and to you, Mr. Prieto, there has been recent media atten- 
tion on federal agencies like the EPA improperly promoting its reg- 
ulatory actions with regards to waters of the U.S. A recent news 
article raises questions about EPA’s role and actions employed in 
order to garner public support for the proposed rule and reports 
that critics believe the EPA inappropriately influenced the cam- 
paign, which is prohibited for a federal agency according to the 
Anti-Lobbying Act. 

Now, given your legal expertise, do you believe the EPA violated 
the law? If confirmed, how would the Office of General Counsel en- 
sure the USDA is compliant with the Anti-Lobbying Act restric- 
tions? 

Mr. Prieto. Again, Mr. Chairman, thank you very much for that 
question. I can speak to the USDA. We understand the statutory 
requirements in these particular issues. Clearly, we have signifi- 
cant outreach to our communities. We do it in the way that fits and 
within the statutory requirements, and I can commit to you, sir, 
and to this committee, that we will continue to do everything that 
we do within the statutory requirements of those particular provi- 
sions. 

Chairman Roberts. Thank you, sir. 

Now, I have raised this issue because I was disappointed, al- 
though not entirely surprised, to learn of EPA’s very questionable 
activities surrounding the manner by which they advanced the 
WOTUS proposed rule through the rulemaking, especially the pub- 
lic comment process. I am deeply concerned and troubled that the 
EPA and administration officials may have not only undermined 



6 


the meaningful consultation and collaboration with state partners 
and stakeholders in the rulemaking process, but I am also con- 
cerned about their role in manipulating and influencing the out- 
come of the public comment period. 

Now, in March, Administrator McCarthy testified before Con- 
gress and said without any hesitation that over one million com- 
ments — one million — and 87.1 percent of those comments we have 
counted — I am quoting her — so far are supportive. Let me repeat. 
Eighty-seven-point-one percent of those plus one million are sup- 
portive of this rule. 

Well, given what has come to light in recent days, I find this 
statement to be completely disingenuous and automatically dis- 
credit EPA’s objectivity through every facet of the rulemaking proc- 
ess to date. We all know that the EPA will issue the WOTUS rule 
any day now, probably tomorrow. 

This committee heard directly from farmers and ranchers, this 
committee. They came, they testified, from all regions of the coun- 
try, ranchers, state agency officials, various industries in Kansas, 
all throughout the country, about the impacts of EPA’s proposed 
WOTUS rule. It became the number one issue of concern through- 
out all of rural America with regards to regulatory overreach. This 
resounding message was communicated before our committee, and 
it was clear that this was the wrong approach and the wrong rule 
for agriculture, rural America, and small communities. 

When I and other members of this committee raised the concerns 
of our constituents with Administrator McCarthy, we were told 
that they should submit comments for the record and EPA would 
take them under consideration. Well, we now know that the EPA 
stacked the deck against them. Rather than listening to public 
comments from our agriculture constituents, it appears that EPA 
has orchestrated a political grassroots lobbying campaign with en- 
vironmental groups to manipulate the process and disregard legiti- 
mate concerns from rural America. 

Now, regardless of our position on the rule — we have members 
of the committee who support the committee, I know that. We have 
those of us who think that we could certainly at least tweak it, or 
at least make it more fair, or simply back it off for a while. That 
is not the issue. I give everybody here the credit for their intent. 
The issue is having a fair comment period where producers’ legiti- 
mate concerns are heard and protected, not drowned out by the 
EPA itself. 

So, Mr. Prieto, I raise this issue with you only to say, I encour- 
age you — I encourage you — in your capacity as General Counsel to 
ensure that the USDA follows the law and not in the footsteps of 
the EPA, because this committee has the oversight responsibility 
and we will be watching. I know you will do that job. 

The Agriculture Committee has a very full plate this Congress 
with several pieces of legislation to complete before September 30. 
There is a long tradition in this committee of OGC being a partner 
in this task to ensure that we get the language right. Do I have 
your commitment to make your staff available to assist us in this 
work? 

Mr. Prieto. You do, Mr. Chairman. 



7 


Chairman Roberts. There are other questions that I will submit 
for the record, and I recognize the distinguished Ranking Member. 

Senator Stabenow. Well, thank you very much, Mr. Chairman, 
and welcome again, and let me just indicate I think with the Clean 
Water Act revisions that the proof will be in the pudding and that 
we all want to make sure that all the traditional agricultural ex- 
emptions and forestry exemptions are in place so that, in fact, agri- 
culture can continue to do what they need to do and also protect 
the waters of this country, which we all care deeply about, includ- 
ing and specifically our farmers and ranchers who count on this re- 
source, and we are seeing the challenges across the country right 
now from lack of water. So, we are all in this and need to get it 
right. 

Mr. Prieto, you have a very impressive career in civil service and 
you received a number of awards throughout your tenure at the 
Department of Justice. You have now been at the USDA’s Office of 
General Counsel for nearly a year. I wonder if you could speak a 
little bit more about your experience at the Department of Justice, 
specifically within the Environment and Natural Resources Divi- 
sion, how you think that experience helped prepare you to be Gen- 
eral Counsel of the USD A. 

Mr. Prieto. Thank you. Senator, and I thank you also for the 
compliments relative to my career. I believe that my time as a fed- 
eral prosecutor at the Department of Justice has, frankly, prepared 
me very well for the position at USDA. Many of the cases that I 
litigated, that I served upon, included a significant number of fed- 
eral agencies who we were representing, both on the affirmative 
and on the defensive side. It has given me the experience to work 
across the government to ensure that consensus is reached, that 
decisions are reached, so that the United States could speak with 
a single voice. I think that experience in terms of working across 
the government will serve me well. 

Again, USDA has many partners and it is incredibly important, 
as both you and the Chairman have raised, in terms of the rela- 
tionship that USDA has, the role that we play as different rules 
go forward, as different practices go forward. So, I believe that it 
has prepared me well to serve in that particular role at USDA. 

Senator Stabenow. Thank you. 

You are also in charge of managing several deputy and associate 
general counsels, 12 regional and field offices, I think over 250 peo- 
ple. Could you talk about how your previous experience has helped 
you be able to get to this point in terms of leading a very large staff 
and the challenges of moving forward as you work with us. 

Mr. Prieto. Thank you. Senator. I think one of the challenges 
that anyone faces coming into this position is working with career 
public servants. I think, based on my experience, I have a very 
good understanding of the challenges that federal attorneys face. I 
think that, in itself, has prepared me quite well to work with my 
now colleagues at USDA. 

I also think some of the cases that I worked on, and based on 
the complexity some of the largest that the United States has 
brought, allows me also well to understand the challenges that we 
face. We have a wonderful career staff and I am very proud to be 
part of that. I think the insights that I bring have allowed me to 
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work very well with our career staff to continue to serve not only 
USDA, but Congress, as well. 

Senator Stabenow. Thank you. 

We have a lot of work still to implement the farm bill. We look 
forward to continuing to work with you on that. That is obviously 
incredibly important that we get that right. We put a lot on the 
USDA’s plate and I think they are moving forward very well on all 
of it. 

But, there are new things, or old things that come back, and one 
of those is country of origin labeling, that is one of the most chal- 
lenging issues, I think, now, given the decision that we have to 
deal with. I think, as we look at solutions — I have been focused on 
this and I know the Chairman has for the last couple of years, 
looking at how we can find the right balance for U.S. producers and 
meet our global obligations and so on. 

Will you commit to work with us as we develop a solution that 
can both pass the Senate, but also is responsible in terms of ad- 
dressing the various needs of our producers and consumers? 

Mr. Prieto. Again, to echo the Secretary, we remain committed 
to working with Congress to address the particular issues that are 
raised by the recent decision and we will continue to do so. 

Senator Stabenow. Thank you, Mr. Chairman. 

Chairman Roberts. Well, thank you for that excellent question. 
Senator, and thank you for your response, sir. We have to fix this 
situation so we are WTO compliant. We just have to do it, but we 
have to do it the right way and we have to have a bill that will 
pass the Senate. 

Senator Boozman. 

Senator Boozman. Thank you, Mr. Chairman, and thank you 
very much for being here and your willingness to serve. 

This is such an important position, and I know that in the fu- 
ture, you are going to face some really difficult challenges, as has 
been brought up. 

One thing that I would really ask you to remember, your talk, 
your introduction was very eloquent and I enjoyed hearing about 
your family, but it is so important to remember that, being in this 
position, that you are going to represent real people, real ranchers, 
real farmers, the type of people that you were raised with and is 
still part of your family. Again, it is just so important to use the 
power of the office that you will have for good. 

I have been disappointed, as well, with the administration’s ap- 
proach with the waters of the United States. How will you ensure 
that the EPA takes into account concerns that farmers and ranch- 
ers have in their methodology? 

Mr. Prieto. Thank you for that question. Senator. I think we 
will continue to do so in the preparation of the rule. Again, USDA 
served in a consulting rule to ensure that the interest of the — agri- 
cultural interests were considered. It is something that we at OGC 
and the Department, again, take very, very seriously. We will con- 
tinue to serve in that role in that particular matter to ensure that 
it is with clarity, but also to ensure that the stewardship of many 
of the rural community ranchers, farmers, as they relate to those 
issues are also reflected. I understand the incredible responsibility. 
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I also understand who we represent and we will continue to serve 
in that capacity. I am committed to doing so. 

Senator Boozman. Well, again, thank you very much for your 
willingness to serve, and I yield hack, Mr. Chairman. 

Chairman Roberts. Senator Klobuchar. 

I might tell my colleagues, the vote has started. We have about 
ten minutes left, but please. 

Senator Klobuchar. Okay. I guess I will be quick so we can get 
to other Senators, as well. So, thank you. 

Thank you very much, and I know that you have had a lot of ex- 
perience, including in the Environmental and Natural Resources 
Division of the Justice Department, the ERA, and the Department 
of Health and Human Services. So, I know Senator Roberts raised 
this issue about the waters of the U.S. rule, and we have had two 
experiences now in the last year. I actually like the EPA Adminis- 
trator very much. I think she is trying to do some good things and 
has been really good at reaching out. 

However, on both the waters of the U.S. rule and then the flood 
proposal on the biofuels that came out, from our perspective, a lot 
of the farmers in my state just feel like they have not had a lot 
of say over how this works and there have clearly been some, espe- 
cially with the waters of the U.S., some — there has not been 
enough input in terms of from the beginning, before the rule came 
out, as there was with the biofuels rule, also, there was not input, 
from my perspective. How can you better coordinate, with your ex- 
perience with the EPA, on issues that affect farmers and ranchers? 

Mr. Prieto. Again, thank you. Senator, and I understand the im- 
portance of my role to ensure that we are coordinating. I am com- 
mitted, again, to continue doing what we are doing. If confirmed, 
I will continue that OGC serves in that role, that we are raising 
the issues of importance in any of the processes that we are in- 
volved in, and that is definitely one that we are involved in. We 
will continue to serve in that role to ensure that those interests are 
considered. 

Senator Klobuchar. Thank you very much. 

I have also been working hard on two other issues. One is trade 
with Cuba. I am leading the bill to lift the trade embargo. As you 
know, we have got a lot of exports going on under the humani- 
tarian exemption. Minnesota alone is $20 million. On the bill with 
me are Senators Enzi and Elake, Paul, Stabenow, Leahy, Durbin, 
and other Senators have been added this week. Does the U.S. dis- 
criminate against other trading partners like we do Cuba? How do 
you see the Agriculture Department working better in terms of try- 
ing to make sure that we use some of the trade promotion monies 
and other things to further this effort? 

Mr. Prieto. Senator, that is something that, again, USDA obvi- 
ously has a significant international presence in terms of what we 
have done 

Senator Klobuchar. They have been very — Secretary Vilsack 
has been incredibly supportive in terms of trying to get this done. 

Mr. Prieto. We will continue to do so if committed, and I con- 
tinue to be committed to working with you on these particular 
issues. They are of incredible importance to USDA and we are com- 
mitted to working with you, with your staff on these issues. 
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Senator Klobuchar. Okay. Thank you. 

Last, just more to call your attention, because the USDA has 
helped me with this in the past, particularly Secretary Vilsack, we 
have too many wolves in Minnesota and we actually went through 
a process to de-list the wolves. It was successful. We got it done. 
Our state was managing them. Then not all the groups, not the 
Wildlife Federation, not a number of them, sort of were letting it 
be, but then two groups brought — maybe others, but two groups 
brought a suit, the Center for Biological Diversity and also the Hu- 
mane Society, once again, on the de-listing, and now we are no 
longer able to manage the wolves. We have about double the num- 
ber of wolves we are supposed to have in Minnesota. 

I believe in the Endangered Species Act, I truly do, but this has 
gone on again, and so I am just warning you that this issue will 
probably be coming across your desk, only because we are out of 
options here. Obviously, Interior is appealing the decision, which 
we appreciate, but this is — it just keeps going, and I wish these 
groups that do respect the Act would understand that at some 
point, it is not supposed to be used to keep species in the — under 
the auspices of the Act forever. It is supposed to be used to make 
sure we have enough of a species, and then at some point, they get 
out from under the Act. But, that is not how they are using the 
Act, given the numbers. 

The other thing you need to know is one of the reasons given in 
the court decisions was that we did not have a management plan 
for all of Minnesota. Well, that is because the wolves are not sup- 
posed to live in all of Minnesota. They are supposed to live in 
Northern Minnesota. They are not supposed to be at the Mall of 
America or the Mayo Clinic. 

So, as a lawyer, when you look at this, I hope you can examine 
this, as well, because it is important to farmers and ranchers. We 
have got a lot of, just in the last week, a number of pets that were 
eaten by these wolves. Some of them are sick and they are running 
around chasing snowmobiles. It sounds small, but we are concerned 
about it. While wolves do not necessarily prey on people at all, 
when they are sick and would naturally not still be around, they 
do. So, we have had someone bitten on the face and we are getting 
very concerned about it because our wolves are around cabins. 
They are not just out in ranches like they might be out in the west- 
ern part of our country. Okay? 

Mr. Prieto. Thank you. Senator. 

Senator Klobuchar. Thank you. 

Mr. Prieto. Thank you very much for that information. 

Chairman Roberts. Senator Tillis. 

Senator Tillis. Thank you, Mr. Chair. 

Senator Klobuchar, you may be surprised that we have a red 
wolf problem in North Carolina, so I understand some of the con- 
cerns. 

I am going to be very brief. First, welcome to your family and 
thank you for the very articulate opening statements. 

My question has more to do with — I completely agree with every- 
thing the Chairman said about the EPA rulemaking process on 
WOTUS. I think it is wrong on several levels. I spent Monday with 
a farmer down in North Carolina — by the way, we are the sweet 
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potato capital of the world. But, repeatedly, they talk about regula- 
tions that mayhe at one point in time made sense, but now they 
have just been layered and layered and layered. There is this 
ratchet effect with regulations that it seems like no agency ever 
really goes back and cleans them up, maybe nipping around the 
edges. 

So, what role do you think the Department can play in looking 
at not only the regulations you are responsible for, but the multiple 
regulatory agencies that come out to a farm? Frequently, multiple 
agencies are involved in pushing the same regulations, not unlike 
the regulatory landscape in the financial markets. 

What can we do, or what role do you think the Department can 
play to go back and say, is this rational? Is there a way to make 
it more efficient and less intrusive and still achieve the regulatory 
outcomes? We may disagree that some regulations may or may not 
be necessary, but we can always agree to evaluate how we can be 
doing a better job. 

Is there a role to be played by the USDA to help our farmers out 
and still get the regulations right? 

Mr. Prieto. Senator, thank you very much for that question. I 
believe it is, and it is one that we continue to play. As I indicated, 
we very strongly play a consulting role to ensure that the interest 
of USDA, the interest of the agricultural communities are reflected, 
and I am committed to continuing to play that role. It is a role that 
the Secretary plays and it is a role that we will continue to play 
to ensure that the interest of the communities that you have de- 
scribed are reflected, and I think that is what, hopefully, I bring 
in terms of working with the federal government, understanding 
that role and to do it as effectively as possible. 

Senator Tillis. Thank you. In the interest of time, I am just 
going to submit other questions. I look forward to supporting your 
confirmation. 

Mr. Chair, I would like to say that I stand proud here with you 
as the lone member left. 

[Laughter.] 

Chairman Roberts. Well, Marines are used to that. 

Mr. Prieto, thank you for your time and willingness to be consid- 
ered, for your service at the Department as the General Counsel. 
We look forward to that. 

As you know, we are not voting on your nomination today, but 
I promise you we will work to schedule a business meeting as expe- 
ditiously — hopefully off the floor — as possible for a committee vote. 
To that end, I ask members to submit any additional questions for 
the record by 5:00 tomorrow, Friday, May 2. 

I just want to say one thing with regard to Senator Klobuchar’s 
remark about farmers in her State concerned about not being 
heard on this waters of the U.S. situation. They are being heard. 
We had a hearing right here in this room. This place was packed 
with people, and we had representatives from all over the country 
expressing their concern about this rule. 

We heard them nine months ago when we were talking with nine 
Senators, a bipartisan group, with the Administrator of EPA, Gina 
McCarthy. I pointed out there were two lines in the legislation, 
“Normal cropping operations are exempted,” and then we went into 
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88 pages in the Federal Register where still people are trying to 
figure it out. 

Every farm organization, every farm group, every commodity 
group, everybody involved in agriculture, every small community 
sent in their commentary. So, yes, we are heard, but they did not 
listen. They stacked the deck, and they stacked the deck in a way 
that I think could have broken federal law. As you can tell, I am 
pretty upset about it. 

So, we are going to continue our oversight responsibility. I credit 
Senator Jim Inhofe for asking for some consideration with regards 
to an investigation by the GAO. We will be following that closely. 
He has the jurisdiction with regards to legislation, but we set the 
predicate, and I want everybody in this room to understand that 
farmers were heard. The fact that EPA stacked the deck against 
them, this is — it is not only disingenuous, it tears at the very basic 
commentary system that we have in this country were Congress — 
or some agency with an agenda passes a rule, and then we have 
a commentary period. Why even have a commentary period if we 
are not going to listen? Further observations, I will offer, if not. 

But, the committee stands adjourned. 

[Whereupon, at 10:33 a.m., the committee was adjourned.] 
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Statement of Senator Debbie Stabenow 
Senate Committee on Agriculture, Nutrition, and Forestry 
Nomination Hearing of Jeffrey Prieto 
May 21, 2015 


Thank you, Mr. Chairman and welcome Mr. Prieto - congratulations on your 
nomination to be General Counsel of the United States Department of Agriculture. 

I would also like to recognize your family and friends here today, including your 
wife - Sheryl, son - Daniel, sister - Julie, and mother - Lucy who are with us today. 

Considering and approving Presidential nominations is a fundamental 
responsibility of the Senate - and one that this Committee takes seriously. 

That’s why we meet today. 

As the chief legal officer at USDA - the General Counsel provides the Secretary - 
and the many agencies within the Department - legal guidance on a wide range of 
complex issues from how our farmers and ranchers run their businesses to the 
safety and abundance of the food we eat. 

As we continue the implementation of the Farm Bill, the General Counsel will be 
vital to ensuring our nation’s farmers and ranchers, families and rural communities 
have the tools and resources they need to thrive. 

That’s why we need to move swiftly to confirm Mr. Prieto as General Counsel. 

This week I had pleasure of meeting with Mr. Prieto and I am confident that he has 
both the technical skill and passion for public service that will serve the 
Department and our nation’s farmers and ranchers well as General Counsel. 

Mr. Prieto has overcome many hurdles on his way to a distinguished law career at 
the Department of Justice and USDA and I know he will continue to serve the 
Department well. 

Again, congratulations Mr. Prieto on your nomination and I look forward to 
working closely with you after your confirmation. 


Thank you. 
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statement by 
Jeffrey Prieto 

Nominee for General Counsel, US Department of Agriculture 
Before the Senate Committee on Agriculture 
May 21, 2015 

Good morning. Greetings Mr, Chairman, Ranking Member Stabenow and other distinguished 
members of the Committee, I thank you all for your willingness to hold this hearing. It is an 
honor and a privilege to appear before you as President Obama’s nominee for the General 
Counsel of the Department of Agriculture. I am humbled by the trust this nomination represents, 
and I am grateful to President Obama and Secretary Vilsack for providing me this opportunity. 
Should I have the privilege of being confirmed, 1 look forward to continuing to serve the 
American public, 

I am also grateful for a wonderful family who has supported my endeavors. My wife, Sheryl, and 
my oldest son, Daniel, are with me today. Matthew, my youngest son, just started his summer 
job this week and is unable to join us. I want to publicly thank my wife for her support, 
understanding, and patience throughout my career. 1 could not have done what I have done 
without her. I am also joined by my mother, sister, and our Rector. I am so grateful to them for 
their prayers and love. Members of my family and my community have sacrificed much so that I 
could have opportunities. I have attempted throughout my career to repay this debt by serving the 
public. 

I am a product of my family’s history in this country. My life is the result of their examples and 
sacrifices. I especially think today of my three uncles who died serving this country during 
World War 11, and my other family members who have also served this country in the military, 
including a cousin who received a Distinguished Flying Cross for his service in Vietnam and 
another who served in the special forces in Afghanistan. I am inspired by their sacrifice. 

I understand that inspiration must be coupled with hard work. I learned about hard work from my 
grandfather, Leo Alvarez, who was employed by a lemon packinghouse in Santa Paula, 
California, for over fifty years. It was his dream that his grandchildren would be the first in our 
family to graduate from college. He and my grandmother used what they earned to benefit our 
family, both here and in Mexico. Their love and generosity changed many lives, including mine. 

Finally, inspiration and hard work must have a purpose. In my case, my career, as an urban 
planner. White House Fellow, and Department of Justice attorney, has been dedicated to public 
service. 1 learned how inspiration, hard work, and service can come together from my mother. 
She never fulfilled her dream of graduating from college, but she worked so that her children 
could take advantage of the opportunities provided. She was the primary earner for our family. 
She worked a variety of jobs as we grew up, including working a split shift schedule as a 
secretary at the local community college so she could be home when her children left for and 
returned from school. She never lost hope in me, even during those time when there was little 
room for hope. 

If confirmed, serving as General Counsel would be the apex of 15 years of public service at the 
Department of Justice and USDA. The honor of serving as USDA’s chief legal officer will allow 
me to continue to do what I have done throughout my legal career, serve the American people. It 
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will also allow me to contribute the skills and experiences 1 have acquired as an attorney 
responsible for a broad portfolio of public policy issues and complex civil litigation, including 
some of the most important matters brought on behalf of the American public. 

I look forward to serving America’s farmers, ranchers and rural communities because they are 
not only essential contributors to our Nation’s economy but also among the most challenged 
segments of American society. Both my parents were raised in Santa Paula, the “Citrus Capital 
of the World.’’ I understand and appreciate the challenges facing our country’s farmers and 
ranchers, rural communities and agribusinesses. 

I have been privileged as a Federal Government attorney to work on some of the most 
challenging issues in my field. My previous positions have prepared me to serve as the General 
Counsel. My Federal Government experience allows me to understand the challenges facing 
Federal Agencies. If confirmed, I am committed to using my experience and skills to ensure that 
legal counsel and services are provided in an effective manner. Whether it relates to nutrition 
assistance programs, rural loans programs, access to broadband, housing, and energy in rural 
communities, natural resources management, or biotechnology, I look forward to continuing to 
work with what I consider some of the finest attorneys and professional staff in the country to 
provide USDA leaders legal advice in a professional, efficient, and expeditious manner. 

Finally, should you honor me by recommending me and should the Senate confirm me, I will do 
everything in my power to execute the duties of the General Counsel. I intend to execute my 
duties with the highest level of integrity, skill, and professionalism, so as to earn your trust and 
respect. I am committed to working with the leadership of USDA, and Congress, to further the 
best interests of all Americans. 

Again, thank you very much for holding this hearing to consider my candidacy. I am grateful for 
your time and glad to answer the Committee’s questions. 
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UNI I hD blATES Ohl-iCE OF 

GOVERNMENT ETHICS 


MAR 3 0 !ti 


The Honorable Pat Roberts 
Chairman 

Committee on Agriculture, Nutrition, 
and Forestry 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

In accordance with the Ethics in Goveniment Act of 1978, 1 enclose a copy of the 
financial disclosure report filed by Jeffrey M, Prieto, who has been nominated by President 
Obama for the position of General Counsel, Department of Agriculture. 

We have reviewed the report and have obtained advice from the agency concerning any 
possible conflict in light of its functions and the nominee’s proposed duties. Also enclosed is an 
ethics agreement outlining the actions that the nominee will undertake to avoid conflicts of 
interest. Unless a date for compliance is indicated in tire etlrics agreement, tire nominee must 
fully comply within three months of confirmation with any action specified in the ethics 
agreement. 

Based thereon, we believe that this nominee is in compliance with applicable laws and 
regulations governing conflicts of interest. 


Sincerely, 


David J. ApoF 
General Counsel 


Enclosures 


1 201 New York Avenue, NW, Suite 500 | WasOington, DC 20005 
www.oge.gbv 
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March 26, 2015 

Ml'. Stuart A. Bender 
Designated Agency Ethics Official 
U.S. Department of Agi'iculture 
Washington, DC 20250-0122 

Dear Mr. Bender; 

The puipose of this letter is to describe the steps that I will take to avoid any actual or 
apparent conflict of interest in the event that I am confirmed for the position of General 
Counsel, U.S. Depaitment of Agriculture (USDA), 

As required by 18 U.S.C. § 208(a), I will not participate personally and substantially in 
any particular mattei' in which I know that I have a financial interest directly and 
predictably affected by tire matter, or in which I know that a person whose interests are 
imputed to me has a financial interest directly and predictably affected by the matter, 
unless I first obtain a written waiver, pursuant to 1 8 U.S.C. § 208(b)(1), or qualify for a 
regulatory exemption, pursuant to 1 8 U.S.C. § 208(b)(2). I understand that the interests 
of tlie following pemons ai-e imputed to me; any spouse or minor child of mine; any 
general partner of a partnership in which I am a limited or general pai-tner; any 
organization in which 1 serve as officer, director, ti'ustee, general partner or employee; 
and any person or organization with which 1 am negotiating or have an airangement 
concerning prospective employment. 

My spouse is employed by the Federal Home Loan Mortgage Corporation (FHLMC), in a 
position for which she receives a fixed annual salary. For as long as my .spouse continues 
to work for FHLMC, I will not participate personally and substantially in any particular 
matter involving specific parties in which I know FHLMC is a party or represents a party, 
unless I am first authorized to participate, pursuairt to 5 C.F.R. § 2635.502(d). 

I understand that as an appointee 1 must continue to abide by the Ethics Pledge (Exec. 
Order No. 13490) that I previously signed and that I will be bound by the requirements 
and restrictions therein in addition to the commitments 1 have made in tliis ethics 
agreement. 

I have been advised that this ethics agreement will be posted publicly, consistent with 5 
U.S.C, §552, on the website of the U.S. Office of Government Ethics with ethics 
agreements of other Presidential nominees who file public financial disclosure reports. 


Sincerely, 



Jeffrey M. Prieto 
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May 20, 2015 


The Honorable Pat Roberts, Chairman 
The Honorable Debbie Stabenow, Ranking Member 
Committee on Agriculture, Nutrition, and Forestry 
United States Senate 
Washington, D.C. 20510-6000 

Dear Mr. Chairman and Ranking Member Stabenow: 

On March 26, 2015, a copy of my OGE-278, Executive Branch Public Financial Disclosure Report, 
required in connection with my nomination to serve as General Counsel at the United States 
Department of Agriculture was submitted to the U.S. Office of Government Ethics. That report 
contained all required financial information for calendar year 2014 and for the current calendar 
year through March 26, 2015. 

The Ethics in Government Act of 1978, as amended, also requires that I update certain of the 
information reported on the OGE-278, i.e., that required by section 102(a)(1)(A) of the Act, 
respecting income (other than dividends, interest, rents, and capital gains) and honoraria, to 
date which occurs not more than five days before the date of the hearing to be held by your 
Committee to consider my nomination. The hearing to be held on my nomination is scheduled 
for May 21, 2015. The purpose of this letter is to report that since I filed that Financial 
Disclosure Report, I earned no such income, 

I trust that this letter satisfies the additional applicable reporting requirements contained in the 
Ethics in Government Act. 

Sincerely, 

Jeffrey M. Prieto 

Nominee for General Counsel 

U.S. Department of Agriculture 
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Senate Committee on Agriculture, Nutrition & Forestry 
Nomination Hearing 
Thursday, May 21, 2015 
Responses to Questions for the Record 
Mr, Jeffrey Prieto 

Chairman Pat Roberts & Ranking Member Debbie Stabenow 

I) If other law enforcement agencies are unable or unwilling to provide security to protect 
Federal Grain Inspectors, does the Federal Grain Inspection Service have existing 
authority, under current law, to hire private security personnel to protect the safety of 
federal grain inspectors if it were necessary to fulfill its statutory obligation to provide 
for timely inspection of grain destined for export? 

Response 

Yes. Under the U.S. Grain Standards Act, 7 U.S.C. §§ 71 et seq., the Secretary has broad 
authority to carry out his obligation to cause official inspection, 7 U.S.C. § 79(a), and 
official weighing of grain for export, 7 U.S.C. § 79a(a), including hiring security personnel. 
Under 7 U.S.C. §§ 79(j) and 79a(l), the Secretary may charge fees to cover estimated costs 
incident to the performance of official inspection and weighing, respectively. Section 87e(i) 
also authorizes the Secretary to provide other services he deems appropriate and to charge 
a fee to cover the estimated costs of such services. 


Senator Michael Bennet 

/ ) Conservation Easement Access for Monitoring and Enforcement. 

Mr. Prieto, USDA 's NRCS has developed guidelines (Instructions and Guidance for 
Addressing Access to Conservation Easements Acquired Under the Agricultural Land 
Easement Component of the Agricultural Conservation Easement Program (ACEP-ALE), 
the Farm and Ranch Lands Protection Program (FRPP) and the Cooperative Agreement 
Component of the Grassland Reserve Program (GRP)) for determining whether access 
across other lands owned by the United States provides sufficient access for monitoring 
and enforcement of a conservation easement. These guidelines have generally resolved 
the situation where practical access was available across other federal lands, but where 
the "lack of access ” title exception was not capable of being removed from the title 
policy. 

Are you supportive of this Instruction and Guidance? 


Response 

The responsibility of the Office of the General Counsel (OGC) is to provide the best legal 
analysis to ensure that the Department of Agriculture and its agencies are taking actions 
consistent with the law, regulations, guidance, and departmental policy. OGC has sought 
to work collaboratively with decision-making officials and Congress to provide an 
independent legal analysis of all options so that the decision-making officials have the best 
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and most comprehensive array of choices, within the confines of the law. Once the policy 
decision is made, OGC then clears regulations and guidance to ensure legal sufficiency. If 
confirmed, I plan to continue this collaborative approach with my colleagues at USD A, and 
with the Congress, and to continue to assure that all USDA policies are consistent with law, 
regulations, guidance, and departmental policy. 


2) The Ability ofNRCS to Monitor Conservation Easements Under the Right of Enforcement 
of the United States. 

Mr. Prieto, our land trust community in Colorado understands the necessity of USDA 
having the right to step in and enforce the terms of a conservation easement funded by 
NRCS if the terms of the conservation easement are not enforced by the third party land 
trust holder. However, the success of the Farm and Ranch Lands Protection Program 
(FRPP) relied on the relationship between the landowner and the third party land trust 
holder, with the landowner knowing that their relationship for monitoring the 
conservation easement was with that third party holder. It has not been a part of the 
FRPP third party conservation easements for NRCS to exercise an independent right to 
go on the landowner 's property to monitor the conservation easement where the third 
party land trust is monitoring the easement and documenting the same annually with 
NRCS. The land trust community accepts that NRCS should have the ability to monitor 
conservation easements (i) when it exercises the US. Right of Enforcement, (ii) when the 
third party holder does not provide annual monitoring information sufficient to determine 
compliance with the conservation easement, or (Hi) when an emergency occurs and 
monitoring is necessary to prevent a violation. However, the interim rules for the ALE 
program suggest that there is an independent ability for NRCS to monitor conservation 
easements, even when not triggered by the circumstances I just mentioned. Do you 
support the position that the right to inspect by NRCS exists in those specific 
circumstances I Just described above, and that the duty of annual monitoring of the ALE 
conservation easements is the responsibility of the third party land trust holder? If you do 
not support this position, why not? 

Response 

Consistent with the role of the Office of the General Counsel (OGC), OGC has advised 
NRCS on the legal issues involved, allowing NRCS to craft a rule that both protects the 
interests of the United States and maximizes the interests of the stakeholders and eligible 
program participants. NRCS does have a right to inspect the landowner compliance with 
the terms of the agricultural land easements funded through the Agricultural Conservation 
Easement Program, inherent in the United States Right of Enforcement required by 
Section 1265A(1)(B) of the 1985 Farm Bill. However, NRCS voluntarily limited the 
exercise of this right of inspection in the ACEP-ALE interim rule. The ACEP-ALE interim 
rule at 7 CFR § 1468.28 does not state that NRCS will enter onto the property at any time; 
rather it identifies the limited circumstances under which NRCS will enter onto the 
easement. If confirmed, I plan to continue this collaborative approach with my colleagues 
at USDA, and with the Congress, and to continue to assure that all USDA policies are 
consistent with law, regulations, guidance, and departmental policy. 


o 



